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Current Topics. 
NEW OHIEF JUSTICE OF THE UNITED STATES. 


Tue judicial office of Chief Justice, the highest to which a member 
of the Bar of the United States can aspire, and to which a new 
appointment has just been made in the person of Mr. Justice 
Charles F. Stone, has in the past been filled by a succession of dis- 
tinguished lawyers. The first in point of time was John Jay, of 
whom it was well said that ‘‘ when the spotless ermine of the 
judicial robe fell upon John Jay it touched nothing less spotless than 
itself.’’ Certainly, Jay was a great man and a great lawyer, but. 
he was over-topped by Chief Justice John Marshall, who filled the 

ost from 1801 till his death in 1835. Regarding him, the late 

rd Bryce said that he was so singularly fitted for the high office 
and rendered such incomparable services to it, that the Americans 
have been wont to regard him as a special gift of Providence. No 
one more than he, it was said, did half so much to develop the 
Constitution by expounding it or to secure for the judiciary its 
rightful place in the Government as the living voice of the Con- 
stitution. Lord Bryce added that ‘‘ the Constitution seemed to rise 
under his hands to its full stature as to be gradually unveiled by 
him till it stood revealed in the harmonious perfection of the form 
which its framers had designed.’’ 


THE LORD ADVOCATE. 


THE announcement that the new Lord Advocate for Scotland 
has been sworn of the Privy Council is in accordance with a 
practice of considerable standing. When first this distinction was 
conferred upon the senior law officer for Scotland it was regarded 
by some English lawyers as an innovation which seemed to impinge 
upon the dignity of the Attorney-General who, till comparatively 
recently, was not created a Privy Councillor. The explanation for 
the honour thus conferred upon the Lord Advocate was doubtless 
the fact that until the appointment of a Secretary for Scotland, 
the Lord Advocate was his country’s representative in the Govern- 
ment and it was deemed appropriate that he should for that reason 
be a member of the Privy Council. In more recent days the 
Attorney-General has, however, as was fitting, had the like 
distinction conferred upon him. 


THE LONG VACATION. 


Tue lawyer on vacation is a time-honoured object of criticism, 
and the war seems to have made no great difference to this old 
custom. Since the suspension of the Long Vacation last year, much 
has been said both for and against this course being a precedent 
for the later years of war. On the one-hand it is pointed out that 
though litigation has shrunk to a small fraction of its former volume, 
the seriously reduced number of barristers who are left to conduct 
their own and their absent colleagues’ practices have additional war 
duties of a heavy nature and should not be deprived of the oppor- 
tunity of a setil spell of rest which it is now admitted should be 
allowed to all, and that this applies in equal degree to solicitors, 
who are more than ever handicapped nowadays by shortage of 
staffs and, in some cases, the destruction of office premises and of 
_ essential records. Even the Army, it may be pointéd out, grants 
leave, and if lawyers, like other civilians, are now in the front 
line, they should be granted the privilege, enjoyed from time to 
time by those in the front line, of taking leave behind the lines. 
On the other hand it may be argued that at a time when the public 
is officially exhorted to abstain as far as possible from railway travel 





so as to keep the lines of communication free for essential services, 
any official declaration of & holiday would not. encourage the public 
to take seriously the official suggestion that holidays, if any, should 
be spent at home. The lawyer’s vacation, it may be pointed out, 
is the longest of holidays except. the Parliamentary vacation, and 
even before the war there was a growing public revulsion of feelin 

against the idea that so essential a public service as that bool seen, 
by the Supreme Court of Judicature should be almost entirely sus- 
pended for a substantial portion of the year. Now is the oppor- 
tunity, it is urged, to deal a death blow to this exclusive class 
privilege of the lawyers, and to place them on the same level as the 
rest of the population, who have to be content with at the most 
four weeks’ respite in the summer months. The truth probably lies 
somewhere between the two extreme views, and while it may be 


‘conceded that the long vacation of pre-war days is probably too 


long, even for those over-strainéd barristers who manage to work 
during nearly the whole of their waking hours in term time, some 
holiday must be assured to barristers, solicitors and court staffs, 
and, in deciding what the length of the holiday is to be, regard 
should be had to the shortage of business in the courts, and the 
strains which in war-time are inevitably felt. by the legal profession. 
The Lord Chancellor has effected a compromise between the two 
views in the Rules which were printed in full at p. 282 ante. 


JUSTICES (SUPPLEMENTAL LIST) BILL. 


THE Justices (Supplemental List) Bill was considered in Com- 
mittee, reported without amendment, read the third time, and 
passed without amendment in the House of Commons on 26th June, 
1941. On the committee stage the Soticrror-GENERAL was asked a 
number of questions arising out of the Bill. Mr. Manper pointed 
out that there was a certain type of justice who, while enjoying 
a position of dignity, did not attend regularly to his duties. He 
wished to know whether it was intended to deal with such cases 
under the Bill or whether it was intended to deal with them more 
drastically, by removing them from the list of magistrates. He 
said it was difficult to see how they would come within the definition 
of the words in cl. 1, ‘‘ by reason of his age or infirmity or other 
like cause.’ The Soriciror-GENeRAL agreed that such cases did 
not come within those words, but he was authorised to state that, 
following precedent, the course proposed was in proper cases to 
ask the magistrate to resign from the commission. If in such a 
case a magistrate who had been asked to resign refused to do so 
and neglected to answer the request, there would be no hesitation 
in removing the magistrate from the commission altogether. Mr. 
Price and Dr. Peters both raised the question of the meaning 
of the phrase ‘‘ or other like cause’ in cl. 1 (3). There was no 
ambiguity, said Mr. Price, about age and infirmity, but the words 
‘‘ other like cause ’’ were a little ambiguous. There were many 
magistrates, he said, whose names should be removed who did 
not attend for any reason, but there were also other magistrates 
who would like to attend but who were very busy people and could 
not always find time to do so. Therefore one hoped that the Lord 
Chancellor would exercise a certain amount of discretion and inquire 
as to the reason for non-attendance. Dr. Peters, speaking as a 
solicitor of many years’ standing, said that he had known justices 
of the peace who for ten, fifteen or more years had never taken 
any active part in the duties of a magistrate, and simply had the 
designation of justice of the peace. In one case in his constituency 
a justice of the peace lived immediately opposite to the police court, 
but not for twenty years had he seen him in court, nor had he seen 
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his signature on a summons. The Soxiciror-GENERAL, in reply, 
stateu that the words ‘‘other like cause’’ were introduced with 
the idea of covering all the cases which they wanted to cover. 
It is highly satisfactory to have the Solicitor-General’s assurance 
that magistrates who do not attend to their duties will be removed. 
It is ditticult, if not impossible, to imagine any excuse other than 
age or infirmity for continued absence from public duties over a 
period of years, and persons who, having accepted public office, 
continue to give priority to their private affairs, must be made 
to face their responsibilities. 


REPAIR OF WAR DAMAGE. 

THe latest instalment of war damage legislation was introduce: 
in the House of Commons on 24th June by Mr. Ernest Brown. 
This was the Repair of War Damage Bill, which seeks to regularise 
the action already taken by local authorities for the prompt execu- 
tion of ‘‘ first-aid ’’ repairs to buildings rendered unfit for housing 
by war damage. For this purpose it proposes the amendment 
ot the Housing (Emergency Powers) Act, 1939, retrospectively to 
1st September, 1939. ‘he first clause provides that it shall not 
be necessary for a local authority to be satisfied, before serving 
notice of intention to execute works for rendering a building fit 
for housing, that the person in -control of the building is unable 
or unwilling to carry out the works. Such a person may, however, 
satisfy the authority that he is able and willing to carry out the 
works and the authority must then withdraw the notice. The 
person in control of a building may lend further expedition to 
the local authority's action by notifying them, after being served 
with notice of the authority's intention, that he does not object 
to the authority’s carrying out the works before the expiration 
of the period specified in the notice. It is also proposed to sub- 
stitute a subsection for the proviso to s. 1 of the Housing (Emer- 
gency Powers) Act, 1939, which empowers a local authority, in 
the case of temporary repairs which are immediately necessary to 
avoid danger to health, to carry out the repairs without previously 
serving a notice of intention to do so. The new subsection pro- 
vides that where any building, whether a house or not, is in any 
respect unfit for housing purposes by reason of war damage, any 
urgent repairs to the building which appear expedient for avoiding 
danger to health or preventing the deterioration of the building 
may be executed by a local authority, and any person authorised 
by the local authority may enter upon the building for the purpose 
of executing the repairs. Clause 1 further provides that any power 
conferred by s. 1 of the 1939 Act to enter upon a building includes 
power to use such force as is reasonably necessary for effecting an 
entry in any case where it appears expedient to use such force in 
order to avoid undue delay. Where a local authority docs not 
withdraw a notice the authority must carry out the works at or 
after the period specified in the notice, or they may carry out 
works agreed between the person in control of the property and 
themselves. The definition of ‘‘ war damage ’’ in s. 80 (1) and (2) 
of the War Damage Act, 1941, is substituted for the definition in the 
Housing (Emergency Powers) Act, 1939, and the Essential Buildings 
and Plant (Repair of War Damage) Act, 1939. The Bill also seeks 
to simplify the procedure for the carrying out by local authorities 
of repairs of a more permanent nature. It also aims at regularising 
the loans made by the Minister of Health to local authorities for 
the repair of their own houses. The Essential Buildings and Plant 
(Repair of War Damage) Act, 1939, is to be amended in regard 
to the way in which loans to certain public authorities are secured. 
Instead of loans being made by the Minister, payments are to be made 
under the War Damage Act, 1941. Loans under the Housing (Emer- 
gency Powers) Act amount to nearly £4,500,000, and it is estimated 
that £400,000 of this relates to loans in respect of repairs to houses 
owned by local authorities. Loans under the Essential ae 
and Plant (Repair of War Damage) Act, 1939, amount to nearly 
£16,000. The Bill implements a promise that if local authorities 
would take a generous view of their responsibilities their actions 
would be regularised at an early date. 


ROAD DEATHS. 

An alarming increase in the number of people who died as a 
result of road accidents during May, 1941, as against the number 
in May, 1940, was announced on 23rd June by the Director-General 
of War Transport. As compared with 449 fatalities from road 
accidents during May, 1940, there were 701 in May, 1941. During 
the hours of darkness there were 150 such fatalities, as against 
130 in May, 1940. The daylight fatalities for May, 1941, were 
551, and 319 for May, 1940. Of the total number killed, 505 were 
pedestrians, 137 of whom were under fifteen years of age, the 
corresponding figures for May, 1940, being 241 and 91 respectively. 
The adults who were killed on the roads during the hours of 
darkness numbered 49 (77 in May, 1940); the number for the 
daylight hours being 119, as against 73 in May, 1940. The number 
of motor cyclists killed on the roads in May, 1941, was more than 
double the figure for May, 1940—116, as against 51. Of these the 
daylight fatalities were particularly heavy, being 89, as against 
35 for the corresponding month of last year. The deaths among 
pedal cyclists rose from 79 to 134. It is significant that this is not 
a sudden rise in the figures, as the number of deaths from road 
accidents during April was 726. When one looks back on the 





remedies adopted in the years before the war with some success, 
there is perhaps little cause for surprise that there has been some 
increase in road accidents in war-time. For instance, the increase 
in the number of children killed seems to indicate a slackening 
in the traffic instruction that was beginning to be given more 
intensively before the war. It should not be impossibie to check 
this tendency, even under the present difficult conditions. The 
increase in daylight fatalities was considerably heavier than that 
in night-time fatalities, and this leads to the inference that the 
general standard of driving is now lower than before the war. 
this may be partly due to the greater need for the care of vehicles 
which are growing older, without possibility of replacement by 
new cars. Another and perhaps more substantial cause may be the 
emptier roads, with the resulting greater temptation to increased 
speed and reckless driving. Propaganda, which played an important 
part in public instruction as to the responsibilities of road users, 
both drivers and pedestrians, is now necessarily curtailed owing to 
the paper shortage, but it should not be impossible to find some 
time in the wireless programmes for public appeals and instruction. 
In war-time the gradual loss of man and woman power is even 
more deplorable than in times of peace, and demands sterner 
measures to counteract it. When increased penalties are being 
demanded and in many cases meted out for looting, price control, 
rationing and other offences against the Defence Regulations, courts 
of summary jurisdiction throughout the country should take at least 
an equally stern view of the crimes of road users. 


RECENT DECISIONS. 


In Jn-the Estate of H. B. H. Guggenheim, deceased, on 18th 
June (7’he Times, 19th June), Hodson, J., held with regard to a 
husband and wife who were passengers on the City of Benares 
when it sank on 17th September, 1940, that as there was no evidence 
available to establish whether the husband or the wife died first, 
the clause in the husband’s will providing that in that event the 
wife should be deemed to have predeceased the husband was 
effective, and the commoritentes provision in s. 184 of the Law of 
Property Act, 1925, whereby such deaths were presumed to have 
occurred in order of seniority, did not come into operation. His 
lordship granted probate of the husband’s will. 


In Jn Robinson v. Newnham and Others on 23rd June (7'he 
Times, 24th June), Tucker, J., held that a statement that a 
charitable organisation was, as at present conducted, totally un- 
deserving of support from the charitably disposed, and that the 
writer intended to place all the information he had before the 
Hirector of Public Prosecutions, bore the defamatory meaning 
that the plaintiff as secretary of the body had been a party to 
or responsible for a crime for which he should be prosecuted, 
and that the pleas of fair comment and justification had not been 
made out. His lordship awarded £2,000 damages and costs. 


In White & Carter, Ltd. v. Carbis Bay Garage on 24th June 
(The Times, 25th June), the Court of Appeal (MacKinnon, Lux- 
moore and du Parcq, L.JJ.) held that a clause in an advertisement 
contract providing that the advertiser was to be charged on a 
pro rata basis if from any cause whatever the advertisement ceased 
to be displayed covered the case of the deletion, by order of the 
town council acting under the Defence Regulations, of the name 
of the place where the garage advertised was situated. 


In Stuart v. Anderson @nd Another on 26th June (The Zimes, 
27th June), Tucker, J., held that a claim for damages against Sir 
John Anderson and Mr. Herbert Morrison for alleged false im- 
prisonment in respect of the exercise of their powers as Home 
Secretaries under para. (14) of reg. 188 of the Defence (General) 
Regulations, 1939, failed on the ground that the — to decide 
matters arising under the regulation was the Home Secretary, 
and the jurisdiction of the court was not to see whether it would 
have come to the same conclusion as the Home Secretary, but only 
to inquire into the regularity of the order and into whether the 
Home Secretary had applied his mind to the matters essential under 
the regulation. 

In Scott v. Seymour and Others on 27th June (The Times, 28th 
June), the Court of Appeal (MacKinnon, Luxmoore and du Parcq, 
L.JJ.) held that where a domestic servant met with an accident 
while riding a horse to the farm where she was employed, on her 
return from bringing her master a can of tea in a field two miles 
away, the accident arose out of her employment so as to entitle 
her to compensation under the Workmen’s Compensation Act, 1925. 








‘THE SOLICITORS’ JOURNAL.” (VOL. 85.) 


In view of the reduction in the number of pages it is not pro- 
osed to divide the current volume into two parts (January to 
fans and July to December) as in recent years. This alteration 
will be the means of saving the important raw materials necessary 
for the binding. 

The Index normally included with the current issue will not be 
published, but a full Index and Statutes for 1941 will be issued to 
subscribers on completion of the present volume in December, 1941. 
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_A Conveyancer’s Diary. 


REPAIRS TO LAND HELD ON TRUST FOR SALE.—I. 


In He Hotchkys (1886), 32 Ch. D. 408, it was held (in the words 
of Lindley, L.J., at p. 420) that where the tenant for life is an 
equitable tenant for life ‘‘ the remainderman is not entitled to throw 
upon her the burden of keeping the property in repair,’’ but “ if 
it is shown that it is judicious to make repairs and the trustees 
come to the court for authority to make them, that authority will 
be given, but it will be given on equitable terms as to the mode 
vf paying the expenses.’’ It is, however, poiated out in ‘‘ Gover 
on Capital and Income,’ 3rd ed., p. 70, that before 1926 where 
the trustees were managing the estate they paid for current repairs 
out of income and that an equitable tenant for life was usually 
only let into possession on terms of doing current repairs. So far, 
therefore, as He Hotchkys establishes the theoretical freedom of an 
equitable tenant for life from all liability whatever to do repairs, 
it cannot in fact have operated very often. But the second propvu- 
sition of Lindley, L.J., cited above, enshrines an equitable principle 
of some importance. ‘lo appreciate it one should, however, realise 
that the repairs under discussion in Re Hotchkys were not at all 
ordinary current repairs. What had happened was that a fee-simple, 
part of the trust estate, which had been in remainder when the trust 
was created, fell into possession in a bad state of repair and heavily 
encumbered. Having fallen into possession, it was, of course, held 
under the trust for A for life with remainders over, and the 
question was whether or not A should bear the cost of doing the 
arrears of repairs which had been allowed to accumulate before 
the land effectively fell into the trust at all. Qua this trust, 
therefore, those repairs were obviously an expense of a capital 
nature, even though under the trust to which the land was formerly 
subject they may well have been an income expense. I do not deny 
that the rule stated by Lindley, L.J., is one of general application, 
but it is, conversely, desirable to point out that the ‘* equitable 
terms as to the mode of paying the expenses ’’ do not necessarily 
mean that the whole payment will be ordered out of capital : 
the whole may be payable out of income, and indeed would be so 
in the case of current repairs, which are the majority of repairs. 
One other general point requires to be noted. The court can order 
all the cost to be paid out of income, and then it does all fall 
on the life tenant. But it cannot effectively throw the whole cost 
on the remainderman by ordering that the trustees raise and pay 
the expenses out of the capital of the trust estate. To do so divides 
the cost, since the tenant for life will lose the income on the invest- 
ments sold as well as the remainderman losing the investments 
themselves. 'f the remainderman is really to bear the whole cost 
it would be necessary to arrange a scheme for obtaining the money 
on the security of a promise to repay at the death of the life tenant, 
the interest to accumulate till then, or something of the kind. 
{ mention this point because I find that one so often speaks as if 
it were possible to throw all the expense on capital by selling invest- 
ments,- or to divide it so that, say, ono-talt is paid by income 
and one-half by capital through the sale of investments sufficient 
to — half the cost. That is not, in fact, a true antithesis. 

sy the Law of Property Act, 1925, the position of trustees for 
sale was regularised. ‘Their position had formerly been left to 
general principles, i.e., to a great extent to chance. Among other 
provisions about trustees for sale, the Act says (s. 28 (1)) : that 
they are to have all the powers of a tenant for life and the S.L.A. 
trustees, including the powers conferred on S.L.A. trustees during 
a minority. (It is agreed by all the learned judges concerned in all 
the modern cases referred to below that the trustees for sale do 
not have these powers only during a minority, but that the inten- 
‘tion of s. 28 (1) is to give them at all times the powers set out in 
S.L.A., s. 102.) Section 28 (2) then goes on to say, in effect, that 
the life-tenant of proceeds of sale is to have the net rents and 
profits after paying for, inter alia, repairs. Very shortly sum- 
iarised, the powers of a tenant for life and the trustees of the 
settlement, thus referentially given to trustees for sale, are as 
follows : (1) To pay out of capital for ‘‘ improvements ’’ mentioned 
in Sched. IIT of the S.L.A. (subject to obligatory recoupment from 
income in the case of ‘‘improvements’’ mentioned in Pt. III of 
that Schedule, and to the trustees’ power to require recoupment, 
if they choose, where the improvements are those mentioned in 
Pt. Il thereof; (2) to pay out of income for any of the things 
mentioned in s. 102 (this power is only possessed by S.L.A. trustees 
during a minority). Now it will senality be seen that the trustees 
for sale have two sorts of discretion: (a) in cases falling within 
S.L.A., Sched. III, Pt. II, they have to decide whether or not 
to insist on any part of the cost being thrown on income, beyond 
the burden necessarily so thrown by the loss of income on invest- 
ments which are sold; (+) in cases falling within any part of Sched. 
ITI, and within s. 102, they have to decide whether to pay out of 
income under s. 102 or out of capital under Sched. III. (Inci- 
dentally, the same problems face 8.L.A. trustees during a minority, 
but I cannot find any case where those facts have been brought 
before the court.) The scope of the discretion is a fairly wide 
one, as will be seen by a brief inspection of s. 102 (2). The power 
to apply income includes, for a start, power to “‘ erect, pull down, 
rebuild and repair houses and other balidings and erections,’’ opera- 





tions which can very easily fall within various headings of 
Sched. ILI, Pts. I and II. 

There were five important cases on this subject between 1926 
and 1929, but as there have been none since we may take the law 
as fairly settled. In the first of them (He Gray [1927] 1 Ch. 242) 
the share of one, R. S. Gray, in the estate of his mother was 
held by trustees for sale. R. S. Gray, the life tenant, had assigned 
his life interest to one Woodhouse and one Osmund. Internal repairs 
had been done and paid for out of income, but nothing whatever 
had been done to the exterior from 1917 to 1925, with the resuli 
that in the latter year ‘‘ substantial structural repairs became neces 
sary.” The principal item is stated to have been outside painting, 
but it was also necessary to point a parapet and some walls and 
chimneys, and do (unspecified) repairs to the roof, gutters, sky 
lights and sash frames. I should have thought it more than doubtful 
whether any of these things could be called structural repairs, and 
the outside painting could most emphatically not be so described. 
Naturally, the assignees of the life interest, not being as much 
interested in the general welfare of the estate as would an ordinary 
life tenant, objected to finding the money. One must certainly have 
«# good deal of sympathy for them, especially as they had only 
purchased in 1923; it could not be said that they were now being 
called to pay for repairs which they ought to have paid for in 
past years: they were, in fact, being called to pay for benefits 
received by their predecessors in title. In the result, the payments 
were ordered to be made out of income. It would have been 
interesting to see the particulars and conditions and the requisitions 
on the sale to these assignees. ‘The moral is that a purchaser of 
a limited equitable interest in land held on trust for sale must 
bear the repairs in mind. He must examine the state of repair 
and ask himself whether what has to be done can be done out of 
income. In most cases the cost of a good deal of what will have 
to be done is payable out of income. ‘The purchaser in deciding 
on his price will have to reckon for that. He cannot usefully try 
to make any advance arrangement with the trustees, as it would 
be a breach of trust (impeachable by the remainderman) for them to 
try to fetter their discretion. He could, of course, make an 
arrangement with the remainderman. 

There are unsatisfactory features about He Gray. It is said in 
more than one of the other cases that in He Gray the trustee for 
sale had already exercised his discretion by deciding to pay out of 
income, and that, therefore, the court was doing no more than 
hold that there was a discretion, that it had been exercised with all 
propriety, and that (in accordance with the ordinary rule) the court 
would not interfere. With all respect, I cannot find a word to 
justify this view. Clauson, J., finishes his ratio decidendi by 


- saying (at p. 252): ‘‘ It appears to me (that) the right course for 


the trustee to take is to do the repairs and to use his statutory 
power of paying for those repairs out of income.’’ Obviously that 
is a direction how to exercise a discretion which has been 
surrendered to the court. 

Clauson, J., made a great point of the fact that in the days of 
te Hotchkys there were no statutory powers and that in Re 
Hotchkys itself the instrument creating the trust contained no 
administrative powers. But ‘‘ the Legislature has (now) set out 
to give the trustee, simply and clearly, definite statutory powers. 
. . . He looks at this statute and finds a statement of the powers he 
has and the way he can exercise them. I see no rgason why the 
court should not leave the trustee to deal with the matter under 
the statutory power.’’ In fact, the learned judge seems to have 
been saying that there was now a complete statutory code, anil 
that Re Hotchkys did not enter in. by the time we come to 
te Conquest [1929] 1 Ch. 353, the same learned judge said (at 
p. 360): that ‘‘ my attention has now been drawn to the possi- 
bility that the power given by the Acts to trustees to pay for 
certain works out of income and for certain works out of capital 
inay sometimes overlap,’’ and that in such a case trustees should 
be guided by Re Hotchkys : ‘‘ I hope that my language in Re Gray, 
in which I was not dealing with such a case, will not be construed 
as authority for the contrary proposition.’’ The words in italics 
are the important ones. Je Gray could not possibly have been 
decided otherwise than it was. I think the true view of Re Gray 
from the present distance of time is that it is there decided that 
the trustee must look at the statutory powers. If he finds that 
the Act confers on him a power to pay for the works out of income 
and none to apply capital, he must prima facie use the statutory 
power which he has and not come to the court asking for leave 
to do something else. 

I propose next week to analyse the cases succeeding Re Gray. 





APPOINTMENTS. 


The India Office announces that the King has been pleased to 
approve the following appointments :— 

Mr. Justice Iqbal Ahmad, senior Puisne Judge of the Allahabad 
High Court, to be Chief Justice of that High Court in the vacancy 
created by the death of Mr. Justice Thom; and Mr. Justice Kshitis 
Chandra Sen to be a Puisne Judge of the High Court of Judicature 
at Bombay in the vacancy which will occur in August on the 
retirement of Mr. Justice Wadia. 
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Landlord and Tenant Notebook. 


MEANING OF “LANDLORD” IN THE LANDLORD AND 
TENANT (WAR DAMAGE) ACT, 1939. 

‘HE first question raised in the recent case of Hildebrand vy. Lewis, 

reported in 7'he 7'imes of 19th June, was whether a superior land- 

lord could give a valid notice to avoid disclaimer to an under- 

tenant from whom he was receiving rent by virtue of the Law 

ot Distress (Amendment) Act, 1908. 

The plaintiffs had at some time let City premises to one B, who 
had sub-let part of them to the defendant. On B falling into arrear, 
the plaintiffs availed themselves of s. 6 of the above statute, 
a section with the marginal heading, ‘*‘ To avoid distress,’’ which 
provides: ‘‘ In cases where the rent of the immediate tenant of 
the superior landlord is in arrear it shall be lawful for such superior 
landlord to serve upon any under-tenant or lodger a notice. . . 
stating the amount of such arrears of rent, and requiring all future 
payments of rent . . . by such under-tenant or lodger to be made 
direct to the superior landlord giving such notice until such arrears 
have been duly paid, and such notice shall operate to transfer to 
the superior landlord the right to recover, receive, and give a 
discharge for such rent.” 

A notice so served was in operation when, in September last, 
the premises were seriously damaged by enemy action. ‘The 
defendant thereupon served LB, the mesne landlord, with a notice 
of disclaimer under s. 4 (2) (a) of the Landlord and Tenant (War 
Damage) Act, 1939, and the next thing that happened was that 
the plaintiffs, the superior landlords, served the defendant with 
what purported to be a aotice to avoid disclaimer (which would 
be under s. 4 (5) of the Act). 

In the action, brought for rent for the quarter during which 
the alleged notice to avoid disclaimer had been served, the defendant 
paid into court a sum representing rent apportioned up to the date 
of his disclaimer. Rent was payable in advance, and, in view of 
Turner v. Stella Bond, Ltd. (of which more later), the first thing 
the defence had to do was to impugn the validity of the notice 
to avoid disclaimer which had been served by the plaintiffs. 

Their argument was that they were entitled to the rents and 
profits. But this could not take them very far in view of the 
definition of ‘‘landlord’’ in the Landlord and Tenant (War 
Damage) Act, 1939, s. 24, which, the decisive words being italicised, 
runs: ‘‘ ‘landlord’ in relation to a lease means the person who 
wyder the lease is, as between himself and the tenant, for the time 
being entitled to the rents and profits of the demised premises 
payable under the lease.” The qualification italicised excluded the 
plaintiffs, whose title to the rent payable under the lease was 
conferred by the Law of Distress (Amendment) Act, 1908, and 
not by the lease. It followed that the notice to avoid disclaimer 
did nothing of the sort. 


DISCLAIMER AND FOREHAND RENT. 


The disclaimer given in the middle of the quarter being thns 
effective, the further question arose whether the defendant, who 
had not paid the rent in advance on the first day of the quarter 
as his lease provided, was entitled to deduct an apportioned amount 
in respect of the period after the disclaimer. 

Now it was held in 7'urner v. Stella Bond, Ltd. (1941), 57 T.L.R. 
395 (C.A.), that when a landlord replies to a notice of disclaimer 
by a notice to avoid disclaimer the effect of the latter, which is 
governed by s. 11 (1) (6) of the Act (‘‘ no rent shall be payable 
by the tenant under the lease in respect of the period beginning 
with the date of the service of the notice of disclaimer and ending 
with the date on which the land is rendered fit ’’), is to deprive 
the landlord of the right to any forehand rent for the period, 
after his notice (and it was said that if such rent had been paid 
punctually the tenant would have a right to recover an apportioned 
part). The decision in question was discussed in the ‘‘ Notebook ”’ 
on 5th April last (85 Sor. J. 41), and it was pointed out that the 
position differed, inter alia, by reason of the notice to avoid dis- 
claimer, from that dealt with in an earlier article on the subject 
in our issue of 23rd November, 1940 (84 Sor. J. 653). 

In Hildebrand v. Lewis, then, the notice to avoid disclaimer being 
ineffective, it was held that the position was governed solely by s. 8, 
which provides for the effect of disclaimer. By subs. (2) of that 
section: ‘‘ As from the date when the notice of disclaimer was 
served (a) the lease disclaimed shall be deemed to have been sur- 
rendered . . .”’ and there is no counterpart to the provision in s. 11 
(1) (6). A surrender simpliciter does not cancel existing liabilities, 
and the Apportionment Act, 1870, does not touch forehand rent 
(these propositions and the authorities which support them will be 
found discussed in the two articles mentioned above), and it was 
held, accordingly, that the defendant was liable for the full quarter's 
rent. 

What he might have done was, as we have previously pointed 
out, to apply for an order modifying the operation of his notice, 
under s. 9 (1) (a) or (d). 





The next Quarter Sessions of the Peace for the Borough of Stam- 
ford will be held at the Town Hall, Stamford on Wednesday, 23rd 
July, at 11.30 a.m. 





Our County Court Letter. 


THE DEFINITION OF SELF-DEFENCE. 
In Manley v. Cawsey, recently heard at Bideford County Court, 
the claim and counter-claim were both for damages for assault. 
The case for the plaintiff was that on the 4th December, 1940, 
some earth had been thrown on his front door, and the defendant 
(who lived next door) admitted having thrown it. The plaintiff's 
wife then observed that that was not a very manly thing to do, 
whereupon the defendant leapt over the garden wall and knocked 
the plaintiff down. The defendant’s case was that the plaintiff was 
the aggressor, and could only be stopped by means of a severe 
blow. The plaintiff had first struck the defendant over the garden 
wall, and, on the defendant jumping over the wall into the road, 
he was followed by the plaintiff. His Honour Judge Thesiger 
observed that the defendant had been safe in his garden, but he 
had left it with the obvious intention of assaulting the plaintiff. 
Judgment was given for the plaintiff for £3 3s., and the counter- 
claim was dismissed, with costs. 

SCOPE OF BUILDING CONTRACT. 
In a recent case at Truro County Court (7'rethowan v. Atkin) the 
claim was for £111 Os. 3d. as the balance of an account for building 
work done and materials supplied at the defendant's request. The 
plaintiff's case was that the amount claimed represented the cost 
of certain extras, viz., plumbing and central heating. The 
defendant’s case was that these items were included in an estimate 
of £425. In a reserved judgment, His Honour Judge Armstrong 
found that the defendant. did not expressly or impliedly sanction 
any expenditure in excess of £425. This was submitted to and 
agreed by him as a comprehensive figure, and the defendant had 
never afterwards ratified or acquiesced in the ordering of the work 
by his architect, at a higher cost. The a offer had been 
communicated to the defendant by the architect, but the messenger 
had misunderstood its purport, and the offer conveyed to and 
accepted by the defendant was different from that sent by the 
plaintiff. Unless the offer and acceptance —— corresponded, 
the parties were not ad idem, and no contract resulted. Judgment 
was therefore given for the defendant, with costs. 

ACCESS TO HOPWAY. 

In a recent case at Newton Abbot County Court (Nosworthy v. 
Mann and Another) the claim was for £10 damages and an 
injunction in respect of obstruction of a hopway, or strip of land 
eight feet wide, between two cottages. The latter were in the 
same ownership until 1920, when one cottage was bought by the 
plaintiff and the other by the defendant. Equal rights were exer- 
cised by the parties over the hopway, but in 1939 the plaintiff 
was away for some months. On his return he found that the 
defendant had cemented over the hopway and had erected a wall 
on the road frontage, with a door which was kept locked. The 
value of the defendant’s cottage was thereby increased, as it had 
been bought in 1920 for £45 but had since been sold for £265. The 
urchaser was the second defendant, who was stated to have been 
indemnified by the first defendant against any claim by the plaintiff. 
The defendant’s case was that the wall had been built, to keep 
out cattle and to ensure privacy, and the other alterations were 
carried out, on the advice of the sanitary inspector, in order to 
make the cottage more habitable and sanitary. His Honour Deputy 
Judge Harvey Moore observed that the hopway, according to the 
conveyances, did not belong to either of the parties. The first 
defendant, knowing that the hopway was not his property, took 
the opportunity of the plaintiff's absence to erect a wall and make 
the hopway appear to belong to the first defendant. Judgment 
was given for the plaintiff for £1 damages and an injunction for the 
removal of the wall and the prevention of any obstruction to the 
plaintiff, with costs. 
TENANCY OF GARAGE. 
In Mason v. Warlow, recently heard at Builth Wells County Court, 
the claim was for £36 16s. as the rent of a garage, and the counter- 
claim was for £39 13s. as damages for trespass. The plaintiff's 
case was that in 1921 the defendant had signed an agreement to pay 
4s. a week for a cottage and 2s. a week for a garage. In 1938 the 
defendant stated that he could not. pay the agreed rent for the 
garage, viz., £5 4s. a year, but would work out the amount. Notice 
to quit on the 1st October was accordingly given, but. the defendant 
nevertheless remained in possession. The rent of the cottage had 
been duly paid, but the arrears of garage rent went back nineteen 
years, and the amount was mostly statute-barred. The defendant’s 
case was that he took possession of the garage in 1915, after he 
himself had built it. No rent was ever paid for it, and the agree 
ment in December, 1920, was that he would pay 4s. a week for 
the cottage, with permission to use the garage. Nevertheless on 
the 26th September, 1940, the plaintiff and his wife and three men 
cleared out the defendant’s tools, tyres and implements. These were 
ut back by the defendant on’ the 30th September. His Honour 
Sadge Samuel, K.C., observed that the book containing alleged 
entries of rent appeared to have been written up with the same pen, 
the same ink and at the same time. The evidence of payment of 
rent was therefore rejected, and judgment was given for the 
defendant on the claim. The plaintiff's action in re-entering the 
garage merited disapproval, and judgment was given on the 
counterclaim for the defendant for £20 and costs. 
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To-day and Yesterday. 


LEGAL CALENDAR. 


30 June.—On the 30th June, 1678, Lord Cornwallis was tried in 
the Court of the Lord High Steward for the murder of a boy named 
Robert Clark. One night he and another gentleman named Gerrard 
had come out of Whitehall Palace by the steps leading to the 
Park and had a drunken altercation with the sentry. On their 
return they had carried their violence to the point of threatening 
to kill him or somebody. While they were still on the steps, two 
boys came along and one of them, Clark, asked the sentry to call 
him in the morning, whereupon one of them cried out : ‘‘ Will you 
command the King’s soldiers? Shoot him, sentinel!’’ They also 
used some bad language, to which the boy made some reply and 
then ran away. Mr. Gerrard, coming down the steps in a rage, 
aimed an unlucky blow at his companion who remained and killed 
him. Lord Cornwallis was now tried for his part in the brawl but 
he was acquitted. 

1 July.—On the 1st July, 1758, ‘‘ Jacob Romart was carried from 
Newgate to Tyburn and executed for the murder of Theodore Went- 
worth. He was a native of Norway, twenty-eight years of age, and 
very unhappy in his temper. In his confinement he had taken 
little care to make a proper defence on his trial and was regardless 
afterwards what became of him, being possessed of a spirit of 
obstinacy scarcely to be paralleled; he refused to acknowledge that 
he repented of the crime but insisted he had a commission from 
God for what he did. It appears from the Ordinary of Newgate’s 
account that he was a gloomy, visionary enthusiast, that he had 
twice fasted for an extraordinary length of time, and that Went- 
worth had been too free in joking with a man of his temper, though 
when he received his death’s wound, no word had passed between 
them.” 

2 July.—In 1885 Edward Clarke, Q.C., had every expectation of 
becoming Attorney-General in Lord Salisbury’s Government, when 
well-founded rumours reached him that he was likely to be passed 
over in favour of a man very much his junior, Richard Webster, 
afterwards Lord Alverstone, C.J. He at once sent a letter of 
protest to the Premier and a copy to his rival, who on the 2nd July 
replied with that rather facile bonhomie of his: ‘‘I did so hope 
your rights and work would have been recognised; I only hope you 
do not think I was wrong to accept the post. I trust I was not, 
but as I had never moved hand or foot or tongue to get it I felt 
perhaps it was right I should accept it. If I was wrong, you, I am 
ure, will not only forgive me but help me.”’ 

3 July.—Like so many of those who stood for the freedom of 
Ireland (O'Connell, Curran and others) Henry Grattah was a 
member of the Bar, though he never practised very seriously. He 
was born on the 3rd Sem, 1746, the son of James Grattan, for 
many years Recorder of Dublin. After he entered the Irish Parlia- 
ment he quickly attained the leadership of the national party. 
His speeches were packed with epigram and he could convey to his 
audience his own enthusiasm and convince them of the loftiness of 
his aims. The independence of the Irish Parliament and _ loyalty 
to the English Crown were the objects of his policy. 

4 July.—On the 4th July, 1826, there died Thomas Jefferson, 
author of the Declaration of American Independence and _ third 
President of the United States. In 1767 he was admitted to the 
Virginia Bar and practised for seven years, his average income being 
about £300, which was large for that time. He had a poor opinion 
of lawyers, ‘‘ whose trade is to question everything, yield nothing, 
and talk by the hour.’’ On the death of his father he inherited 
a landed estate, to which he added considerably. During the War 
of Independence and after it he rendered eminent public_ services 
as a member of the Virginia legislature, as Governor of Virgimia, 
as Secretary of State and as President. 

5 July.—On the 5th July, 1887, a debate was raised in the Com- 
mons on the case of a Miss Cass, charged at Marlborough Street 
a few days before with solicitation. She was a perfectly respectable 
young woman employed by a dressmaker, but a policeman had 
sworn that she was well known to him as frequenting the thorough- 
fares about Regent, Street. The magistrate had expressed belief 
in the policeman’s word but discharged her with a caution. An 
inquiry was now demanded, which the Home Secretary at first 
refused on technical grounds. One was afterwards held and as a 
result the’ policeman was charged with perjury, though he was 
acquitted on the ground that he made a mistake. 

6 July.—On the 7th July, 1688, Milton’s brother, Christopher, 


was released from his duties as a judge on account of his age. 


The Week’s Personality. 

Little more than two years after being made a judge, Christopher 
Milton received a writ. of ease excusing him from further service in 
the Common Pleas on the ground of his age, though his salary was 
continued. He was then seventy-three years old and had _ five 
years of retirement before him in which to enjoy the quiet of Rush- 
mere, in Suffolk. His career showed nothing in common with that 
of his elder brother John, the poet. One was a republican, the 
other a Royalist; one was a Puritan, the other a Catholic; one 
was Latin Secretary to Oliver Cromwell, the other a judge under 





James II. Christopher was called to the Bar at the Inner Temple 
in 1639 and became a Bencher in 1660. Though during the Civil 
War Christopher took part against the Parliament, there was no 
estrangement between the brothers, who remained on friendly and 
affectionate terms till John’s death in 1674. On the Restoration 
his prospects naturally improved and he became Deputy Recorder 
of Ipswich. In 1686, in spite of his advanced age, he was appointed 
a Baron of the Exchequer, being transferred to the Common Pleas 
a year later. He was of a quiet and easy disposition and never 
showed any bent for literary achievement. 


Expert called in, 

When a vault belonging to a firm of Laporte in Indiana became 
jammed beyond the skill of local experts to deal with it, the 
owners applied to the State Governor to lend them a convict serving 
a term for murder. After he had done the job, he said ; ‘1 learned 
it all in gaol. I never cracked a safe before.’’ It rather recalls the 
classic case of Thomas Caseley, whose safe breaking technique was 
the last word in the eighteen-sixties. After removing eight 
hundred gold watches and a hundred and sixty gold chains from 
the safes of a Cornhill jeweller he was convicted at the Old Bailey 
There he displayed such a cheerful contempt for various sup 
posedly impenetrable safes that the jeweller sued a famous firm 
which had supplied his, calling Caseley as an expert witness. The 
cracksman arrived at the Guildhall carrying his complete outfit in 
a violin case and told the whole story of the burglary. He went 
into many interesting technical details explaining how the ‘‘tin 
opener,’ a steel bar with a cutting knife and handle extensions 
screwed on, was not good enough for the job, so that wedges had 
to be used. In answer to a question by the Lord Chief Justice 
he explained the meaning of an ‘‘ unlawful bar’’ as: ‘A bar, my 
lord, that would not be used to commit a burglary. The tools we 
use in a burglary we call lawful tools; we call them unlawful 
when they are too long or when they make too much noise.’’ Later 
counsel asked him whether he used ‘lawful ’’ tools at Cornhill and 
he replied amid laughter: ‘‘Do you mean the word as a barrister 
would use it or as a burglar would use it?’’ ‘‘I mean the word 
in your sense.”’ ‘‘ Yes. They were the best kind of tools. I 
carried them in a violin case.”’ 


The Safe-Breaker’s Triumph. 

Several more illuminating details came out, particularly about a 
bar called the ‘“‘ Alderman’’ which would open any safe no matte: 
how strong, also about a smaller bar called the ‘ citizen’’ ani 
another called the ‘‘citizen’s friend.’’ Caseley’s skill came to be 
so much appreciated that. the safe makers decided he was a man 
whom it was better to have as a friend than as a foe. Mr. Samuel 
Chatwood became interested in him, with the result that at the 
Paris Exhibition in 1867 an extraordinary duel was fought between 
English and German safe-makers and safe-breakers. A German 
safe engineer had offered to match one of his productions against 
all comers. Mr. Chatwood accepted the challenge and took over 
Caseley as his champion, his outfit as usual in the old violin case. 
He finished the job in twenty minutes while the English safe 
remained unopened after five hours’ assault by German and 
American mechanics. 








War Legislation. 


STATUTORY RULES AND ORDER, 1941. ; 
Allied Powers (Maritime Courts) Regulations, June 11. 


E.P. 872. 

873/L.14. Allied Powers (Maritime Courts) Rules, June 19. 

E.P. 856. Army Council’s Instructions, June 19, applying the 
Army Act to certain women. 

E.P. 864. Bacon (Prices) Order, 1941. Amendment Order, June 
18. 

E.P. 844. Blocked Accounts (Authorised Investments) (No. 2) 
Order, June 18. 

E.P. 866. Canned Vegetables (Maximum Prices) Order, 194). 
Amendment Order, June 18. 

E.P. 860. Defence (General) Regulations, 1939. Order in Council, 


June 12, adding Regulation 45AA and a 4th Schedule 
and amending Regulation 100. 
E.P. 791. Government of India (Adaptation of Acts of Par 
liament) (Amendment) Order in Council, May 30 
National Service (Prevention of Evasion) Regulations, 
June 11. 
E.P. 865. Raw Cocoa (Control) Order. June 18. 
No. 839/L.12. Supreme Court, England. Procedure. 
(No. 2), June 13. 
E.P. 840/L.13. War Zone Courts (No. 2) Order, June 9. 
STATIONERY OFFICE. 
Statutory Rules and Orders, List of. May 1 to 31, 1941. 
TREASURY. 
Defence Regulations, as amended up to and including May 9 


1941. 8th Edition. May 9, 1941. 


E.P. 871. 


Rules 
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The Law Society. 


The annual report of the Council of The Law Society was pre- 
sented to the General Meeting of the members on 4th July. 

The report states that the Roll of Honour of those who have 
died on active service includes the names of thirty-eight solicitors 
and seventeen articled clerks, and many additional names are to 
be found in the lists of wounded and missing. 

There are twelve vacancies on the Council, ten of which are 
caused by retirement in rotation, one by the death of Mr. William 
Egerton Mortimer, and one by the resignation of Sir Hubert 
Dowson, 

Membership.—The Society has now 10,783 members, of whom 
4,100 practise in London and 6,683 in the country. ‘'he number 
of members who joined the Society during the past year is 140, 
as compared with 280 during the previous year. After allowing for 
deaths, resignations and exclusions, the number of members shows 
a decrease for the year of 373. The war has resulted in a con- 
siderable number of resignations, and the present membership is 
approximately two-thirds of the total number of practising solicitors. 

Finance.—The accounts for 1940 are the first covering a full year 
since September, 1939. 

The Society’s income and expenditure account shows a deficiency 
on the year of £8,242. ‘The principal item of income which has 
declined is ‘‘ Membership subscriptions.” A decline of £2,690 
under this head is accounted for partly by resignations, but mainly 
by the smaller subscrriptions payable by those on war service. 

Military service has also reduced the number applying for 
admission, and fees consequently fell by £1,125; fees paid on 
registration of articles of clerkship fell by £247, and the income 
from the Registrar's fee on practising certificates fell by £440. 

The work of the Society has increased as a result of war-time 
measures, such as military service deferment, the national register 
of solicitors and air-raid precautions. Disciplinary expenses have 
increased by about £500, rates and taxes by £740, and house 
expenses by £182. In view, however, of a saving under the heading 
‘“Law and Parliamentary Expenses’’ the expenditure has not 
exceeded that for 1939. 

The total income of the Articled Clerks’ account for 1940 shows 
a fall of £8,529, which is in the main accounted for by a reduction 
of £7,151 in examination fees and £1,320 in the income from the 
fees on practising certificates. Expenditure has decreased, but not 
to the same degree. The main savings have been a reduction of 
£706 in the fees paid to assistant examiners and of £3,622 in the 
fees paid to tutors. 

As regards the Country Law Schools’ account, only the grant in 
respect of the Autumn Term, 1940, has been charged 

The only material changes in the balance sheet are the sale of 
£6,918 5s. conversion 3 per cent. stock on the Society’s account 
and £5,963 2s. 7d. of the same stock on the Articled Clerks’ account 
to meet the cash requirements of the two accounts during the year. 

Solicitors’ Clerks’ Pension Fund.—This fund has presented its 
eleventh annual report and statement of accounts for the year 1940. 

The membership has been maintained and the finances are in 
a satisfactory position. Once again the Council venture to urge 
upon solicitors the desirability of encouraging their clerks to become 
subscribers, and would appreciate the personal effort of every 
employer and member to bring other firms and clerks into the fund. 
Many solicitors appear still to be unaware of the advantages which 
are provided by the fund, and the membership is smaller than it 
should be. 

Record and Statistical Department.—This department has con- 
tinued to be of service to members. 

During the practice year 1940, 5,181 London and 10,703 country 
practising certificates were issued, compared with 5,813 and 11,289 
respectively in 1939. 

Certificates of death of 354 solicitors have been received from 
Registrars of Deaths during the year, compared with 351 during 
the previous year. The total number of deaths recorded during 
the year 1940 was 480, an increase of eighteen on the number 
recorded in 1939. 

National Service Department.—In the annual reports for 1939 and 
1940 reference was made to the national register of solicitors which 
the Council caused to be prepared. The register has continued to 
prove its usefulness and the information made available by it has 
resulted in the employment of a number of solicitors in Government 
departments, where their special qualifications can be used to the 
greatest advantage. The National Service Department has been 
able to assist many members who have called and written for advice 
upon their personal position, and every effort has been made to 
assist in securing the transfer of members serving in the ranks 
to branches of the Services in which their qualifications can best be 
utilised. Much use has been made of the specimen form of agree- 
ment to be entered into between a solicitor on active service and 
another solicitor willing to carry on his practice in his absence. 
(See The Law Society’s Gazette, September, 1939, p. 211, and 
March, 1940, p. 68.) In many cases, thanks to the information 
obtainable from the register, the Council have been successful in 
assisting solicitors about to be called up for service to find other 
solicitors willing to supervise their practices during their absence. 

Legal Procedure Committee.—During the year under review this 
committee has considered 102 matters arising with regard to court 





and chamber practice and procedure, many of them in connection 
with the emergency legislation. The more important of the matters 
considered by the committee have been reported to the Council 
and formed the subject of statements in 7'he Law Society's Gazette 
from time to time. 

Parliamentary Committee.—This committee has considered the 
War Damage Billi, Liabilities (War-time Adjustment) Bill, Finance 
Bill, National Service Bill, and Landlord and ‘tenant (War Damage) 
(Amendment) Bill. Representations with regard to various points 
arising on these Bills have been made to the appropriate Govern- 
ment department and the action taken by the committee is recorded 
in other parts of the report and in statements which have appeared 
in The Law Society's Gazette from time to time. The committee 
has also been much occupied with various matters arising in con- 
nection with the Solicitors Bill. 

Business of the Professional Purposes Committee.—(1) Solicitors’ 
Accounts Rules, 1935. Since these rules came into force the Council 
under the procedure provided by r. 6 have inspected the accounts ot 
solicitors in 232 cases. In fifty-two cases the inspection disclosed 
that the solicitors’ books of account were in order; in twenty-five 
cases, although no actual case of misappropriation was disclosed, 
the solicitor was given a specified time within whica to produce en 
accountant’s certificate as to his accounts; disciplinary proceedings 
were instituted and heard and the Findings and Order of the 
Disciplinary Committee pronounced in ninety-five cases, in each of 
which the solicitor was found guilty of professional misconduct. As 
a result, the names of forty-two solicitors have been struck off the 
Roll; twenty-six solicitors have been suspended from practice for 
periods varying from six months to five years; twenty-three 
solicitors have been fined amounts varying from £10 to £250; and 
four solicitors have been ordered to pay the costs of the disciplinary 
proceedings. 

The remaining cases have been otherwise disposed of or dis- 
ciplinary proceedings are pending. 

(2) Proceedings against uncertificated solicitors and a gg 
persons.—During the period under review proceedings under s. 46 
of the Solicitors Act, 1932, for wilfully pretending to be qualified 
to act as a solicitor, have been taken against three uncertificated 
solicitors, each of whom was convicted. Proceedings were also 
taken under this section against three unqualified persons ; one was 
convicted, one case dismissed, and in the remaining case the 
3ummons was withdrawn with the leave of the court upon an 
andertaking by the defendant not to repeat the offence and on 
payment of costs. . ; 

Proceedings were taken against an uncertificated solicitor ‘n 
respect of the preparation of documents leading to a grant of 
probate contrary to the provisions of s. 49 of the Solicitors Act, 
1932. and he was convicted. 

Proceedings were also taken under s. 1 of the Solicitors Act, 1934, 
against a limited company for doing acts calculated to imply that 
the company was qualified or recognised by law as qualified to «ct 
as a solicitor; the company was convicted. 

(3) Miscellaneous.—The committee referred to the Lord Chan- 
cellor’s Department for suitable action one case of a debt-collecting 
form which was regarded as an infringement of s. 178 of the County 
Courts Act, 1934. Proceedings were taken and resulted in a con- 
viction and the imposition of a fine. 

During the period under review the Professional Purposes Com- 
mittee dealt with approximately 1,125 matters affecting the practice 
and etiquette of the profession. : : 

Registrars Committec.—This committee deals with all cases in 
which the Society acts as Registrar of solicitors and with all appli 
cations and petitions to the Society under the Solicitors Acts, or 
under regulations made under those Acts, including matters affecting 
Commissioners for Oaths. 

During the year under review the committee have considered 432 
cases, including applications for consent to enter into articles, for 
yermission to take an articled clerk when the solicitor in question 
hes practised for less than five years, for exemption from attendance 
at a Law School, for postponement of the commencement of such 
attendance, for the issue of practising certificates in those cases 
where the Registrar has a discretion to refuse such applications and 
applications arising out of the Solicitors (Emergency Provisions) 
Act, 1940, which empowers the Council (infer alia) to grant exemp 
tion from the Intermediate Examination, to permit articled clerks 
to sit for the Final Examination at a date earlier than that pre- 
scribed under s. 31 of the Solicitors Act, 1932, and to allow full- 
time National Service to count as good service under articles subject 
to certain conditions. 

Military Service (Deferment) Committee.—During the year under 
review 4,164 applications, including further applications, for defer 
ment of the date of calling up of a solicitor or solicitor’s clerk were 
received, of which 233 were subsequently withdrawn, and 214 were 
applications for further deferment by way of certificate which did 
.ot necessitate a rehearing; 3,464 applications were considered by 
the committee and 263 were pending on the 31st May, 1941; 1,240 
applications were made under the new procedure. (See February, 
1941, issue of The Law Society’s Gazette.) 

The committee has sat in panels in London and at eighteen 
provincial centres. . 

The Society's School of Law.—The Society's School of Law w1s 
not opened for the Autumn Term in view of the war situation. A 
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few special classes were, however, held in order that those students 
who were attending the year’s course before articles might complete 
that course, and correspondence classes were also held. 

The School was reopened early in January, 1941, and work was 
continued throughout the Spring Term. 

Educational scheme for men in the Forces.—At the request of the 
War Office the Council agreed to co-operate in estabiishing and 
conducting correspondence courses in legal subjects for sailors, 
soldiers and airmen, the War Office making a grant towards the 
additional expenditure thereby incurred. The syllabus was settled 
and the test papers were set by members of the Society of Public 
Teachers of Law, most of whom volunteered to give their services 
in correcting and annotating answers. A very large number of 
applications for the courses was received and as the number cf 
tutors was insufficient an appeal was made by the Council to 
solicitors to help in the work. The appeal met with a generous 
response and the Council have expressed their thanks to the solicitors 
concerned. Since the scheme commenced to operate in January, 
1941, about 960 students have been allotted tutors. 

Proceedings under the Solicitors Acts, 1932 to 1939.—The fifty- 
second annual report of the Disciplinary Committee constituted 
under the Solicitors Act, 1932, shows that the names of three 
solicitors, who had previously been convicted on indictment and 
sentenced to terms of imprisonment, were ordered by the committee 
to struck off the Roll; that on the application of the Society or 
private individuals the names of eleven solicitors (in one case as 
the result of two applications) were ordered to be struck off the 
Roll; four solicitors were suspended from practice and ordered to 
pay costs; five solicitors were found guilty of professional mis- 
conduct in connection with certain breaches of the Solicitors’ 
_ Accounts Rules, 1935, and fines were imposed, each solicitor being 

ordered, in addition, to pay costs; in one case (in respect of three 
solicitors) the committee found each of the solicitors guilty of 
professional misconduct and ordered that the name of one solicitor 
be struck off the Roll, and that each of the other solicitors he 
suspended from practice, each solicitor being ordered, in addition, 
to pay costs; in one case the committee found that the solicitor 
did not in certain respects show adequate supervision over his 
busfness and they ordered him to pay costs; in one case the com- 
mittee, whilst finding that the solicitor was guilty of professional 
misconduct, considered that justice would be met by ordering him 
to pay costs; and in one case the committee, whilst finding the 
solicitor not guilty of professional misconduct, made no order as 
to costs. 

Three appeals were entered by solicitors against orders of the 
committee. In one case the court varied the order striking the 
name of the solizitor off the Roll to one of suspension from practice 
for five years, in one case the appeal was withdrawn, and the third 
case had not been disposed of at the date of the report. 

Poor Persons Procedure.—The annual report of the work done 
by The Law Society and the Provincial Law Societies from the 
ad pon 1940, to the 31st December, 1940, was issued in May, 


Solicitors’ Accounts Rules, 1935.—At the annual general meeting 
of the Associated Provincial Law Societies held on the 15th 
February, 1940, a resolution was passed urging the Council to 
consider an enlargement of r. 6 of the Solicitors’ Accounts Rules, 
1935, in order to give express power to a Provincial Law Society to 
lodge a complaint or put forward a request for inspection of 
accounts. 

As a result of this resolution the Council made and the Master of 
the Rolls approved a rule dated the 21st June, 1940, in substitution 
for r. 6 of the Solicitors’ Accounts Rules, 1935. 

In The Law Society’s Gazette for January, 1941, pp. 2 and 3, 
there appeared a statement of considerations which moved the 
Council to propose that rr. 4 and 5 of the accounts rules should 
also be amended. The proposed amendments to the rules were set 
out and the observations of members of the Profession upon them 
were invited. 

The Council made and the Master of the Rolls approved new 
rules dated the 14th May, 1941, in substitution for rr. 4 and 5 
of the Solicitors’ Accounts Rules, 1935. 

Regulations. Term of Service under Articles of Clerkship. 
—The annual report for 1940 stated that the Council 
had submitted to the Master of the Rolls that regulations made 
under 1932 Act, s. 73, and 1936 Act, s. 3, governing the term 
of service under articles of clerkship, should be amended, having 
regard to the fact that revised conditions for the award of higher 
certificates and higher school certificates had come into force. 

The Master of the Rolls has made amended regulations. (See 
The Law Society’s Gazette for July, 1940, p. 139.) 

Council Activities.—During the year the Council have dealt with 
matters affecting the interests of members, including problems aris- 
ing out of the emergency legislation. 

The Solicitors Bill._—The Council had prepared and Lord Wright, 
at their request, had introduced into the House of Lords a Bill 
containing those portions of the Solicitors Bill introduced in the 
House of Lords in 1939 which had not passed into law as the 
Solicitors (Disciplinary Committee) Act, 1939, and new provisions 
to give effect to the matters set out in the Council’s report on 
the subject of defalcations by solicitors and the resolution passed 
at a special general meeting of the society held on the 23rd February 


. the name of a solicitor off the Roll or to suspend him from 





end 14th March, 1940, in connection with compulsory membership 
of the Society. 

Certain amendments were moved in committee in the House of 
Lords and agreed. ‘These amendments, which included the intro- 
duction of cl. 19, dealing with the enforcement of minimum scales 
of charges, appeared in 7’he Law Society's Gazette, September, 
1940, p. 170. 

The 1940 Bill passed through all its stages in the House of Lords, 
but made no progress in the House of Commons. The reason for 
this was that certain Members of Parliament, who had been 
approached by members of the profession who objected to the 
draft Conveyancing Charges Rules which the Council proposed to 
make ‘under s. 1 of the Solicitors Act, 1933, and cl. 19 of the Bill, 
indicated to the Government Whips that they would oppose the 
Bill if cl. 19 were included in it. 

Subsequently the Council were informed that the Lord Chancellor, 
the Attorney-General and Lord Wright had come to the conclusion 
that it was useless to include the minimum scales clause in the 
Bill if reintroduced ; moreover, it was learned that the Government 
would not give facilities for the Bill in the House of Commons 
if it included this contentious clause. Lord Wright accordingly 
introduced the Bill without that clause. 

When the 1941 Bill was reintroduced opportunity was taken to 
incorporate a number of additional amendments : 

(1) The clause dealing with the delivery of accountants’ certifi- 
cates to the Registrar becomes ci. 1 and that dealing with the 
compensation fund becomes cl. 2. 

(2) A provision has been added to enable the Council to exempt 
a solicitor wholly or partly from contributing to the compensation 
fund if he is engaged on national service. 

(3) Amendments have been made to the clause dealing with appli- 
cations to the disciplinary committee in respect of solicitors’ clerks 
whereby it is proposed to apply to that clause provisions similar 
to those applicable where the disciplinary committee decide to nee 
ractice. 

The Bill passed through all its stages in the House of Lords, 
and was read the first time in the House of Commons on the 
27th May and ordered to be printed. 

(Zo be continued.) 








‘Notes of Cases. 
COURT OF APPEAL. 
Smallman v. Embassy Cinema (Tottenham Court Road), Ltd. 


Greene, M.R., MacKinnon and du Parcq, L.JJ. 
27th January, 1941. 


Emergency legislation—Claim for rent—Execution—Lease taken 
after war—Lessee nominee of person bound to take lease under 
pre-war contract—Lessee not protected—Courts (Emergency) 
Powers Act, 1939 (2 & 3 Geo. 6, c. 67), x. 1 (2). 

Appeal from a decision of Stable, J., in Chambers. : 

On the 28th February, 1939, the plaintiff entered into a building 
agreement with two men who by it undertook to erect a cinema. 

hen the building had been completed, the plaintiff was to grant 

a lease for a stated term at a stated rent in the form set out 

in the schedule to the agreement. The two men weré entitled, at 

any time before a lease was granted, by written notice to require the 

cramer to grant the lease to any nominee of theirs, including a 

imited company. Unless a nominee had been appointed the two 

men would have been obliged to take the lease themselves by virtue 

of their obligations under the pre-war contract of February, 1939. 

On the 22nd September, 1939, the defendant company were incor- 

porated and on the 27th the lease contemplated by the agreement 

was granted to them in pursuance of a nomination made in accord- 
ance with the agreement. The acceptance of the lease by the 
defendants was accordingly also an acceptance of that nomination, 
which was made before the outbreak of war. The plaintiff, having 
sued the defendants for rent and secured judgment, applied to 
the Master under the Courts (Emergency Powers) Act, 1939, for 
leave to levy execution. The Master refused the application, hold- 
ing that the Act did not protect the defendants because the 

obligation sued on arose after the beginning of the war. Stable, J., 

reversed that decision, and the plaintiff now appealed. 

Greene, M.R., said that the defendants clearly came under no 
contractual obligation until the lease was executed. Unless and until 
the contemplated lease was taken by a nominee of the two men 
who were parties to the agreement those two men were alone under 
liability to the plaintiff. Three elements were necessary for the 
defendants to become liable: (1) the original (pre-war) building 
agreement; (2) the nomination of a lessee under that agreement 
which, though made before the war, could only become effective 
when the defendants were incorporated and accepted the lease ; 
and (3) the taking of the lease by the defendants. Of those three 
elements the last took shape after the war. Were the defendants, 
then, entitled to the protection of the Act of 1939? By the proviso 
to s..1 (2) the subsection ‘‘ shall not apply to any remedy .. . 
available in consequence of any default in the . . . performance 
of an obligation . . . arising by virtue of a contract made after 
the commencement of this Act.’? The company’s obligation arose 
only by virtue of the lease. They were under no obligation to 
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anyone until they executed it. The fact that the lease had, as a 
matter of history, originated in the building agreement, to which 
they were not parties, was irrelevant. The question to be con- 
sidered in interpreting and applying the proviso was whether the 
obligation which it was sought to enforce arose gua the person 
against whom it was sought to enforce it by virtue of a contract 
made after the Act. There could be only one answer to that 
question here. ‘The defendants, being under no obligation, had 
chosen after the outbreak of war to assume the obligations of this 
lease. Had the lease been granted to the original lessees, different 
considerations would have applied, because they were contractually 
bound to take the lease. The appeal succeeded. 

MacKinnon and pu Parce, L.JJ., agreed. 

CounsEL : Gerald Gardiner; Lester. 

Soricrrors : Wilkinson, Bowen, Haslip & Jackson; Syrett & Sons. 


[Reported by R. C. Catsurn, Esq., Barrister at Law. ] 





KING’S BENCH DIVISION. 
Harris v. Poland. 
Atkinson, J. 13th January, 1941. 
Insurance (Fire)—Jewellery concealed in grate—Fire lit in error— 

Whether insurer liable. 

Action on a policy of fire insurance. 

The plaintiff insured with Lloyd’s the whole contents of her flat 
against, inter alia, loss or damage by fire. Being nervous as the 
result of an attempted burglary at her flat, she one day before 
leaving her flat placed £128 in notes and a quantity of jewellery 
in the grate of the sitting-room fireplace because she considered 
that an unlikely place for burglars to search. She then laid sticks 
and coal in the grate by way of concealment. On her return home 
that evening she kindled a fire, having forgotten the articles in 
the grate, and the money was destroyed and the jewellery partly 
destroyed and oped damaged. She did not claim under the policy 
in respect of the money. The defendant, one of the underwriters 
of the policy, having contended that the claim in respect of the 
jewellery was not covered by the policy, the plaintiff brought this 
action, claiming to be indemnified for her loss. It was contended 
on her behalf that there had been a loss within the policy, negligence 
on her part being no bar to her claim. Reference was made to 
Austin v. Drewe (1816), 6 Taunt. 436, Everett v. London Assurance 
(1865), 19 C.B. (N.s.) 126, at p. 133, and McGillivray on Insur- 
ance Law ”’ (7th ed., pp. 814-5). It was argued for the defendant 
that, while the loss would be covered by an all-risks policy, a fire 
policy only covered damage by a fire where no fire was supposed 
——. The fire must be fortuitous and out of bounds. (Cur. adv, 
vult.) 

ATKINSON, J., said that the view presented for the plaintiff was 
that the moment there was accidental burning of something not 
intended to be consumed by fire there was damage by fire within 
the meaning of the policy. The insurers did not allege dishonesty 
in the claim or dispute it on the ground of the plaintiff's negligence 
or forgetfulness. Unless there were spontaneous combustion, and 
apart from fires caused by electricity or lightning, the unintentional 
burning of insured property must always be caused directly or 
indirectly by fire created intentionally out of matter intended to 
be consumed, e.g., domestic fires, candles, Ofl-lamps, gas-jets and 
cigarettes. The risk insured against was not, of course, the happen- 
ing of such intended fires, but the burning of insured property by 
unintentional contact with some such fire or with fire started by 
some such fire. Undoubtedly the ordinary man, when he insured 
against loss by fire, rae | that he was insuring against every 
kind of loss which he might suffer from the more or less com- 
pulsory use of fire by himself or his neighbours. He would be 
surprised to hear that he was not el for a valuable manu- 
script blown by the wind into the fire in the grate. The defendants 
said that the policy would not cover the loss if a lace scarf were 
caught by a flame in the grate. But what if part of the scarf 
were consumed in the grate and the rest on the hearth-rug? Would 
the insured be compensated for the part of the scarf burnt outside, 
but not for that burnt inside, the grate? And what if the burning 
scarf burnt a hole in the carpet? The fire in the grate had not 
broken bounds. And what if the wind blew a curtain against a 
lighted gas-jet so that it caught fire? The ordinary man would 
complain that a policy limited as the defendants contended left 
him always uncertain of his position. His lordship referred to 
Nelson Line (Liverpool), Ltd. v. James Nelson & Sons, td. [1908] 
A.C. 17, at p. 20; Hamlyn & Co. v. Wood & Co. [1891] 2 Q.B. 
488, at p. 491; West India, etc., Co., Ltd. v. Home & Colonial 
Marine Insurance Co., Ltd,, 6 Q.B.D. 51, at p. 58; and said that, 
= by the principles there laid down, he could see no reason for 
imiting the indemnity given by the policy in the way claimed by 
the defendants. The plaintiff was insured also against the risk 
that insured property came unintentionally into contact with fire 
and was destroyed and damaged, and it mattered not whether the 
fire came to the insured property or vice versa. The defendants 
could only rely on Austin v. Drewe, supra. Apart from the fact 
that it might be asked how it could there have been held that the 
fire had always been confined within its proper limits when in fact 
smoke, sparks and excessive heat were forced into a room, Dallas, 
J., according to the report of the case in 2 Marsh, said, at p. 133, 
‘* there was nothing on fire which ought not to have been on fire.”’ 





That suggested that the test of liability was the ignition of some- 
thing which should not be ignited. His lordship, having referred 
to Everett v. London Assurance, 19 C.B. (N.8.) 126, at pp. 131 
and 133, and Upjohn v. Hitchens [1918] 2 K.B. 48, at pp. 51 
and 53, gave judgment for the plaintiff for the agreed amount, £460. 

Counset : Berryman; Samuels, K.C., and P. M. O’Connor (for 
Soskice on war service). 

Soricitors : Cameron, Kemm & Co. ; William Charles Crocker. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law. ] 








Birthday Legal Honours. 


Baron. 
The Rt. Hon. Sir Witrrip Artuur GREENE, Master of the Rolls, 
Called by the Inner Temple 1908; appointed Master of the Rolls, 


1937. 
Knights Bachelor. 

Sir Wiiu1am Norman Brrxert, K.C., Chairman, Advisory Com- 
mittee for Defence Reg. 18s. Called by the Inner Temple 1913; 
took silk 1924. 

Mr. Ernest Basit Gipson, Town Clerk, Sheffield. Admitted 
1908. 

Mr. Grorce Parker Morris, Town Clerk and A.R.P. Controller, 
Westminster. Admitted 1919. 

Mr. TxHomas Davip Kina Murray, 
Scottish Land Court. 

His. Hon. Judge Witt1am Procter. Appointed to the County 
Court Bench 1928. 

Mr. Maurice Vivian Camacuo, Chief Justice, 
Called by the Middle Temple 1906. 

Major KennetH Extaston Poyser, Chief Justice, 
Malay States. Called by the Inner Temple 1906. 


Order of the Bath.—K.0.B. 
Sir (Evetyn) JoHN Mavpe, Secretary, Ministry of Health. Called 
by Lincoln’s Inn 1908. 


Order of the Bath.—O.B. 
Mr. Avan Epwarp EL tts, Parliamentary Counsel. Called by the 
Inner Temple 1920. 


Order of the British Empire.—G.B.E. 
Baron RusuciirFe, Chairman, Assistance Board. 
Inner Temple 1896. 


Order of the British Empire.—C.B.E. 

Mr. R. H. Apvcocx, Town Clerk and A.R.P. Controller, Man- 
chester. Admitted 1923. 

Major J. Becker, Chief Constable of Cheshire. Called by Gray’s 
Inn 1918. 

Mr. Witu1am Jones, Clerk to the Denbighshire County Council. 
Admitted 1922. 

Major P. E. Lonomorz, Clerk to the Hertfordshire County 
Council and A.R.P. Controller. Admitted 1911. 

Mr. R. W. Poyser, Assistant Master in Lunacy, Supreme Court. 
Called by the Middle Temple 1908. 

Mr. H. W. Skinner, Clerk to the Derbyshire County Council and 
A.R.P. Controller. Admjtted 1906. 


Order of the British Empire.—O.B.E. 

Mr. Harotp Bepate, Town Clerk and A.R.P. Controller, Hornsey. 
Admitted 1929. ; 

Mr. Corin Campsect, Town Clerk, A.R.P. Controller and Public 
Assistance Officer, Plymouth. Admitted 1919. 

Mr. G. F. Dartow, A.R.P. Controller and Town Clerk, West 
Bromwich. Admitted 1927. 

Mr. G. W. Marks, Town A.R.P. Controller, 
Canterbury. Admitted 1920. 

Mr. C. A. K. Norman, Assistant, Solicitor, India Office. 

Mr. B. D. Storey, Town Clerk and A.R.P. Controller, Norwich. 
Admitted 1923. 


Order of the British Empire.—M.B.E. 
Watters, Town Clerk, Wrexham, and A.R.P. Sub- 
Admitted 1929. 


K.C., lately Chairman, 


British Guiana, 
Federated 


Called by the 


Clerk 


and 


ae. P, J. \ 
Controller, Eastern Division, Denbighshire. 


Imperial Service Order. . 
Mr. J. P. Lator, Principal Clerk, Central Office, Supreme Court 
of Judicature. Called by the Middle Temple 1905. 





Wills and Bequests. 


Mr. Cuartes Crarke Duncan, Solicitor, of Broughty Ferry, left 
personal estate of £63,389. 

Mr. ArcurpaLp BerpmMore BucHanan Witson, Solicitor of Bays- 
water and Lincoln’s Inn, left £20,072, with net personalty £2,694. 

Mr. Hgsert Lovis Tesss, late Judge of County Courts, of 
3irmingham, left £9,996, with net personalty £5,498. 














